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GENE TECHNOLOGY BILL 2001 
Consideration in Detail 

Resumed from 14 November 2001.  

Clause 45:  Regulator must not use certain information in considering licence application - 

Debate was interrupted after Mr Masters had moved the following amendment - 

Page 29, after line 8 - To insert the following -  

(2) While fully protecting the identities of applicants, the Regulator is to take reasonable 
steps to inform the first person of the application by another person in an attempt to 
overcome or reduce the need for identical or similar information to be duplicated by 
subsequent applicants. 

Mr MASTERS:  It has been eight months since this legislation was last debated in this Chamber.  I will explain 
why the Liberal Party and I are so committed to the amendments currently before the House.  We believe that the 
introduction of genetically modified organisms into the environment is no different from the potential 
introduction of exotic birds, animals, plants, fungi and any other living organism.  Since European settlement, 
rabbits, foxes, cats, arum lilies, bridal creepers and a huge range of environmental pests and weeds have been 
introduced.  In the agricultural sector, double-gee, skeleton weed and a long list of plants have been introduced 
that are costing this State hundreds of millions of dollars through either increased costs or lost production.  It is 
important to learn from those mistakes.  We must act to prevent Newcastle disease, fire blight of apple and a 
bacterial disease of grapevines called Johansens disease from being introduced into Western Australia.  We must 
act to eradicate rainbow lorikeets, other birds, animals, pathogens and organisms that we do not like.  We must 
also take every reasonable step to prevent genetically modified organisms being accidentally or even maliciously 
released into our environment.   

Neither the federal Government nor the Western Australian Labor Government is the fount of all knowledge on 
all issues.  It is important that the Opposition raise its concerns about this legislation on genetic technology and 
other legislation.  Whether or not the Government likes it, the Opposition represents 45 per cent or more of 
Western Australian electors and it represents well over 60 per cent of rural electors.  Should things go wrong 
with gene technology, those 60 per cent of electors and others in rural Western Australia will bear the brunt, 
rather than the people in Perth.  Therefore, we have a right and a duty to use Parliament as a forum in which to 
raise our concerns and to suggest improvements to the legislation.   

To date, the Government has rejected the amendments that have been presented and it is likely that the rest of the 
Opposition’s amendments will be rejected.  Nonetheless, we have some valid points to raise.  I refer the 
parliamentary secretary to the Hansard of Thursday, 8 November last year.  When talking on the Criminal 
Investigation (Identifying people) Bill 2001, the Minister for Police and Emergency Services stated -  

Of particular concern to the federal Attorney General was the degree of divergence by the 2000 Bill 
from the national model Bill . . .  

The final product, being the Criminal Investigation (Identifying People) Bill 2001, achieves a greater 
degree of national consistency and preserves the differences that are fundamental to the Bill’s effective 
operation in a State as vast and varied as Western Australia.   

The argument against many of the Opposition’s amendments is that the Bill must be absolutely consistent with 
federal legislation.  However, I have just provided an example of this Government’s being prepared to put 
forward legislation that is significantly different from federal legislation.  I seek leave to alter my amendment by 
including the words “and licensees” after the word “applicants” in the first line of the amendment.  

Amendment, by leave, altered. 

Mr BRADSHAW:  I think the member for Vasse is making very good points and I support his amendment; 
therefore, I would like to hear more about it.  

Mr MASTERS:  If my further amendment is passed, my amendment will now read - 

Page 29 after line 8 - To insert the following -  

(2) While fully protecting the identities of applicants and licensees, the Regulator is to 
take reasonable steps to inform the first person of the application by another person in 
an attempt to overcome or reduce the need for identical or similar information to be 
duplicated by subsequent applicants. 
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Although many of the points I want to make are small, they are important.  It can be a very expensive exercise to 
seek permission from the Office of the Gene Technology Regulator to conduct a laboratory or a field trial.  To 
allow the Gene Technology Regulator to do her job properly, she must request information from the applicants 
for a licence.  Sometimes gathering that information is complicated, expensive, time consuming and can be a 
significant financial impost on the applicant or the licensee.  When the regulator requires duplicate information 
from two different applicants or licensees, this amendment seeks to require the regulator to inform the first 
applicant or licensee, without breaching confidentiality or passing on sensitive information from one source to 
another, that a second applicant or licensee is seeking another licence or permission to conduct a gene 
technology trial.  The first applicant or licensee must be told that the Gene Technology Regulator requires a 
certain amount of information from the second applicant that the first applicant has already provided.  Although 
the Gene Technology Regulator cannot direct the first applicant to pass the information over, she might be able 
to suggest that if the first applicant were interested, it might be able to receive some financial remuneration for 
passing the information to the second applicant.  Presumably, that remuneration will be less than the cost that 
would be borne by the second applicant if it had to gather the information itself.  This amendment will direct the 
regulator to try to overcome the duplication of work and additional costs that might be incurred when the 
regulator knows that the information she wants from a second applicant or an existing licensee has already been 
provided to her by other applicants.  It would be a fairly simple procedure or request.  The wording of the 
amendment will fully protect the identities of applicants and licensees, and encourage the people and 
organisations - including universities - involved in gene technology trials to save money and time.  It would be 
more convenient.  I look forward to some sort of response from the parliamentary secretary, other than his 
normal objection that the legislation must be absolutely consistent with the federal legislation.  If the 
parliamentary secretary sees some other problem that I am not aware of, I would welcome his comments.  

Mr LOGAN:  I will give the member some more information, rather than simply reject the amendment.  This is a 
piece of enabling legislation to allow a commonwealth Act to take force in Western Australia.  I remind the 
House that this enabling legislation is reflective of the commonwealth legislation and other enabling legislation 
that is in force in other jurisdictions around the country.  It is important this piece of legislation be passed and 
brought into practice as it is in force in other jurisdictions.   

The member indicated that a minister of the Labor Government accepted an amendment to another Bill that was 
enabling legislation, and asked why we could not do that with this piece of legislation.  The simple reason is that 
this Bill is far more complex than the other Bill because it will introduce a series of rules to deal with what could 
be very dangerous material; that is, genetically modified organisms.  A regulator and a series of rules to deal 
with genetically modified material have been established.  It is not the sort of legislation that can be amended on 
the whim of a political party in another State.  On those grounds, the member was correct in saying that I, on 
behalf of the Government, would oppose all the amendments he moves.  I will do so for those reasons.  It is 
absolutely crucial for the control of and fairness in dealing with genetically modified organisms that we have 
consistent legislation between States and with the Commonwealth.  The member was correct in that point.   

Clause 45 provides that when an applicant has made a licence application, the regulator must take certain 
information into consideration when she makes a decision.  When a second person makes an application for a 
licence - the required information may well be similar - the regulator will not take into account the fact that she 
has already issued a licence for the first person.  That is all the clause does.  The amendment put forward by the 
member for Vasse states -  

While fully protecting the identities of applicants and licensees, the Regulator is to take reasonable 
steps to inform the first person of the application by another person in an attempt to overcome or reduce 
the need for identical or similar information to be duplicated by subsequent applicants.  

This amendment will encourage unnecessary duplication.  The regulator would have to be aware of the 
commercially confidential information provided by the first applicant when dealing with the second applicant.  
The regulator will certainly not provide that information to the first applicant.  It would be quite improper. 

Mr Masters:  I am not suggesting that. 

Mr LOGAN:  That is exactly what the member is putting forward.  He is suggesting that the regulator should 
take reasonable steps to inform the first applicant of an application by a second party.  The Bill specifically says 
that the regulator will not do that, and for good reasons.  On those grounds, we reject the amendment.  

Mr MASTERS:  The parliamentary secretary has read into this amendment an intent that I cannot see.   The 
words in my amendment are -  

 . . . the Regulator is to take reasonable steps to inform the first person of the application by another 
person . . .    
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It does not say that the regulator must inform the first person of the details of the second application, such as its 
technical nature.  It simply requires the regulator to take reasonable steps to inform the first person that an 
application has been made.  There should be a form that the regulator can use to advise that a second applicant 
wants to conduct a trial of genetically modified organisms.  I can only repeat my statements of 10 months ago 
that I have spoken with academics involved in gene technology trials.  They see this amendment as a way of 
potentially reducing costs to all parties involved in making applications to or obtaining licences from the Gene 
Technology Regulator.  For the sake of argument, the University of Western Australia might apply to the Gene 
Technology Regulator to conduct a trial on canola somewhere in the wheatbelt, and Murdoch University might 
later apply to the Gene Technology Regulator for a licence to conduct virtually the same trial.  The legislation 
requires the Gene Technology Regulator to request or demand from every applicant certain information that will 
allow her to be satisfied that safety will be offered to human beings and that the environment will be protected.  
It might be that the process of gathering the information the Gene Technology Regulator requires is complex, 
expensive, exhaustive, demanding and otherwise time-consuming for any applicant, and the regulator knows that 
the University of Western Australia has already supplied all the information that she will have to independently 
request from Murdoch University.  As it stands, the regulator would be the only person to know that duplicate 
information will be gathered by two different parties.  She would not be allowed to tell the first applicant that a 
second application had been received and that if the two got together and talked, there might be a mutual back-
scratching exercise.  The University of Western Australia could say to Murdoch University that it cost $50 000 
and six months to gather the information demanded by the Gene Technology Regulator, but that it would sell 
Murdoch University the information for $25 000 and deliver it the next day.  Murdoch University would be 
$25 000 and six months, less one day, better off, and the University of Western Australia would be $25 000 
better off.  It is a win-win situation for all parties involved.  Should this amendment go through, all that the 
regulator would have to say to the University of Western Australia was that it should perhaps talk to Murdoch 
University, because it had also lodged an application for a trial of a genetically modified organism.  That is all 
that my amendment seeks to do.  I emphasise the words - 

. . . the Regulator is to take reasonable steps to inform the first person of the application by another 
person -  

It does not say that any detail must be provided.  It simply specifies that the first person should be informed that 
another application had been made.  My amendment goes on to suggest the reasons for that.  Therefore, the 
regulator would know the reasons for informing the second applicant.  I might need some support from my 
colleagues in order to make a final comment.  What the parliamentary secretary has said is consistent with what I 
have been told by the federal Government.  I will shortly quote from a letter from Hon Kay Patterson.  

Mr McRAE:  The member for Vasse is following a particularly important theme in the presentation of his 
argument.  I would like to hear some more from him. 

Mr MASTERS:  I thank the member for Riverton for being so engrossed in what I have to say.  I suppose I will 
have to buy him a red wine later today. 

Mr Pendal:  That is against the standing orders.   

Mr MASTERS:  What - bribery? 

Ms MacTiernan:  You should come and join our side.  We appreciate you.  

Mr MASTERS:  Hon Kay Patterson, the Minister for Health and Ageing, is the minister responsible for the 
federal Gene Technology Act 2000.  She wrote to me on 8 March this year in response to a letter I had written to 
her.  Her letter in part supports what the parliamentary secretary is saying, and states -  

While any minor variation in a State law, taken in isolation, may be inconsequential, cumulative 
amendments across a number of States and Territories pose the serious risk of adverse consequences on 
the ability of State, Territory and/or Commonwealth gene technology laws to be understood, applied 
and administered together.  For this reason, States and Territories have developed model legislation to 
give effect to both the national framework and local conditions.  

She goes on to say -  

Your proposed amendments to the Western Australian Gene Technology Bill have now been 
thoroughly reviewed and I am advised that a number of the amendments entail a significant departure 
from the Commonwealth and model State legislation.  

I wanted to read that into Hansard to show that I at least understand the concerns the parliamentary secretary is 
putting forward.  I agree with the parliamentary secretary that nothing should happen to this Bill that would in 
any way, shape or form make it easier for genetically modified organisms to access the Western Australian 
environment in an uncontrolled manner.  I certainly share his concerns about the primary reasons for this Bill; 
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namely, to protect human health and the environment.  However, it is not unreasonable for me to interpret the 
senator’s comments as that although she might be prepared to accept minor, inconsequential variations, she is 
concerned about more broad-ranging amendments or changes.   

We should stop and think about what this amendment might mean to the Gene Technology Regulator, who is 
based in Canberra and must administer the federal Act from the opposite side of the country to Western 
Australia.  Should this amendment go through, the regulator would simply have to tell her staff that a second 
application had been received from another organisation in Western Australia.  The staff are highly competent.  
Therefore, they would know that the first application had provided the information that would be required from 
the second applicant.  The regulator would simply phone, write, fax or e-mail the first applicant or licensee and 
say that she thought it was in its interest to talk to so and so, who had also made an application for a GMO trial.  
That would be all the regulator need do.  The regulator could then get on and do everything that she or her 
department or office needed to do.   

My amendment to clause 45 is inconsequential and of a minor nature in the way in which it would impact on the 
ability of the States, Territories and Commonwealth to work together, or in the way in which the Gene 
Technology Regulator would need to work to achieve the various outcomes enshrined within the federal Act.  I 
hear what the parliamentary secretary is saying, but I can do nothing more than commend this amendment to him 
as something that will be of great importance to those who are involved in gene technology trials.  

Mr LOGAN:  Firstly, the majority of applications for GMO licences will probably be made under the 
commonwealth legislation.  We are introducing a piece of enabling legislation to cover those areas that are not 
already covered by the commonwealth legislation.  The member for Vasse is asking for a variation of the state 
legislation that would not be reflected in the commonwealth Act.  Once an application is made under the 
commonwealth legislation, how will the regulator deal with that?  The first thing the regulator will have to 
decide is which legislation covers the application.  The regulator certainly cannot deal with it in the way the 
member for Vasse has suggested, because the commonwealth legislation has not been amended to do that.  The 
majority of applications will be made in that way.   

Secondly, I find the member for Vasse’s suggestion and example about universities making applications very 
disturbing.  The member for Vasse suggested that it was appropriate for a regulator to tell another applicant that 
an application had already been made for the same GMO licence.  Is that what the regulator is supposed to say?  
Why would she bother to say that?  The member for Vasse is not suggesting that the regulator would tell the 
second applicant that an application had been made for a licence for exactly the same sort of GMO, but that an 
application had been made for a GMO licence.  So what? 

Mr Masters:  Under this amendment to clause 45, the Gene Technology Regulator would advise the University 
of Western Australia that Murdoch University had also applied for a gene technology trial licence. 

Mr LOGAN:  For what? 

Mr Masters:  That detail is not important.  

Mr LOGAN:  That is ridiculous.  The amendment, therefore, is ridiculous.  The regulator would advise Murdoch 
University that UWA had already made an application for a licence.  What would the licence be for?  It could be 
for any type of GMO material. 

Mr Masters:  If clause 45 were amended, the regulator would write to the University of Western Australia in an 
attempt to overcome or reduce the need for identical or similar information to be duplicated by other applicants.  

Mr LOGAN:  To show that the example is not accurate, I will take the member for Vasse back to his own 
amendment.  It says, “While fully protecting the identities of applicants”.  The regulator could not say that.  
Where the member is going with this amendment is patently ridiculous.  It is confusing to him and it is 
contradictory to the Bill.  This material is highly sensitive, and possibly highly valuable, to those organisations 
that are developing it.  It is quite inappropriate for a regulator to inform any other licence applicant of any 
information that the first applicant may have provided.  That is the reason the Bill is structured in the way it is, 
and that is why the federal minister, Kay Patterson, has told the member the same as I am telling him.  We reject 
the amendment.   

Mr MASTERS:  The parliamentary secretary fails to acknowledge that the intent of my amendment is to achieve 
a desirable outcome in gene technology trials.  I will not labour the point any further.  I have explained it as 
simply and as straightforwardly as I can.  The intent is to save money for the companies, individuals or tertiary 
institutions that may be involved in trials.  The parliamentary secretary seems not overly concerned with the 
increased cost and the additional time that may be required should the Gene Technology Regulator require the 
duplication of information.  Be that on his head.   

Again I quote from the letter from Senator Kay Patterson -  
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I note that the Commonwealth Act includes a requirement to review its operations as soon as possible 
after the fourth anniversary of its commencement.   

The Act came into effect on 21 June 2001, which, coincidentally, is a year ago tomorrow.  In theory, if the 
Opposition could drag out this legislation for another three years, we could have the review and all my concerns 
could be taken to the federal level.  However, I do not think the Opposition will try that.  I repeat: the intent of 
this amendment is to try to save the people and organisations involved in gene technology trials money and the 
duplication of time in their applications.   

Amendment, as altered, put and negatived. 

Clause put and passed.   

Clauses 46 to 49 put and passed.   

Clause 50:  Regulator must prepare risk assessment and risk management plan - 
Mr MASTERS:  I move -  

Page 32, lines 17 and 18 - To delete the lines and substitute the following -  

(e) the local government within whose boundaries approval for a field trial is being 
sought and all adjoining local governments. 

Clause 50 in its entirety makes clear that the regulator must consult widely before granting a licence.  To the 
regulator’s credit, I am receiving e-mails at my home address from various scientific organisations that have 
been told by the regulator that someone has applied for a genetically modified organism trial licence.  Those 
organisations have then sent that information to their hundreds and thousands of individual members, including 
me in the case of the Environment Institute of Australia.  The bottom line is that the regulator is doing a good job 
of letting everyone know that a trial is being sought and, as is required under clause 50, of ensuring that the Gene 
Technology Regulator gets as much feedback as possible.  For, example, clause 50(3) states -  

The Regulator must seek advice on matters relevant to the preparation of the risk assessment and the 
risk management plan from -  

I highlight the first four paragraphs of that subclause, which include the States and the Gene Technology 
Technical Advisory Committee.  However, as well as requiring the regulator to seek advice from certain specific 
and stated organisations such as the States, the commonwealth environment minister etc, paragraph (e) subtly 
changes the requirement placed on the regulator such that the regulator can choose, or otherwise, to contact the 
local government body and seek its input.  The wording is: “any local government that the Regulator considers 
appropriate”.   

Let us say that someone applies to the regulator for a licence for a canola trial in the Shire of Kent.  The 
regulator could consider that, because two applications have already been successfully granted for GMO trials in 
the Shire of Kent, there is no need to let the local government know that yet another trial licence has been 
sought.  The regulator could consider the shire an inappropriate local government from which to seek advice.  
The amendment seeks to provide that the regulator must contact the local governments within the boundaries of 
which approval for every field trial is being sought, and that the regulator must seek advice on matters relevant 
to the preparation of the risk assessment and risk management plan from that local government.  I do not believe 
that is an unreasonable request.  I have added in the amendment the words “and all adjoining local 
governments”.  It does not take a great deal of imagination to appreciate that, although members and I might 
think that most GMO trials would occur reasonably centrally to a local government area, it is highly likely that 
many trials will be close to or right on the boundary between two local government areas.  Therefore, it is 
entirely appropriate that all adjoining local governments be advised when a trial is being prepared.  I am not sure 
what the process is for the regulator.  She may, as a matter of course, choose to contact all local governments 
within the boundaries of which trials are proposed.  However, it is her decision.  She can consider it appropriate 
or inappropriate to go down that path.  The amendment I have moved requires the regulator to definitely contact 
and seek the opinion of all local government bodies and all adjoining local governments.   

Mr LOGAN:  The amendment moved by the member for Vasse has two parts.  The first is that paragraph (e) of 
clause 50(3) be amended so that the regulator must seek advice from the local government from which approval 
for a field trial or the intentional release of a GMO into the environment has been sought and all adjoining local 
governments.  The current paragraph gives the regulator the power to deal with any local government that she 
considers appropriate.  That is exactly how it should be.  The member for Vasse seeks to limit the power of the 
regulator in an application for a field trial licence so that the regulator would deal with only the local government 
directly affected by the application and all adjoining local governments.  It might be appropriate for a regulator 
to consult with a range of councils and shires.  If the member for Vasse is concerned that the regulator would not 
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consult the local government or shire in which a field trial is to take place, I assure him that of course the 
regulator would consult with the shire or council directly affected by the field trial licence or the release of a 
genetically modified organism into the environment.   

The example of the information the member received by e-mail from the scientific community on how widely 
the current commonwealth regulator is consulting with councils supports what I am saying.  Clearly, the 
regulator is doing the right thing and is consulting widely when a licence is applied for and granted to 
intentionally release a GMO into the environment.  I do not share the concerns of the member for Vasse and I 
oppose the amendment to the Bill to restrict the regulator’s power to dealing with only a field trial and the local 
governments where that field trial will take place, as opposed to all aspects of a licence to intentionally release a 
GMO into the environment.  The clause requires the regulator to take account of the views of any directly 
affected local government in addition to any other local government body that it sees fit.  For those reasons, the 
Government rejects the amendment. 

Mr MASTERS:  With respect, the parliamentary secretary is unable to assure the House that the regulator will 
always ask for advice from local governments.  He cannot do that, because clause 50(3)(e) states - 

Any local government that the Regulator considers appropriate. 

The parliamentary secretary and I both know that no-one has the ability to guess what the regulator might 
consider is appropriate in the future.  We can hope that the regulator will do the right thing and we can praise the 
regulator for having done the right thing to date.  However, if the regulator considers it inappropriate to consult 
with a local government body, this legislation allows the regulator to do exactly that.  It gives her discretion to 
choose from which local government, if any, to seek advice.  I am very pleased with what the regulator is doing 
at the moment and I am pleased to have the parliamentary secretary’s words recorded in Hansard, that it is his 
clear expectation that the regulator will always involve local government and seek its advice.  The reality is that 
the legislation does not require it; it only offers to the regulator an option to consider whether it is appropriate to 
seek advice from local government bodies.   

As the Government was elected on a platform of open accountability, honesty and transparency, he could at least 
express his concern that the regulator has a discretion and that he hopes that discretion is never used to not seek 
advice from local government.  However, I may have misinterpreted the basis on which this Government was 
elected in February 2001. 

Mr LOGAN:  I am sure the member for Vasse has misinterpreted the basis on which we were elected; many of 
his statements in this House confirm that view.  We oppose any further restriction on the regulator.  The member 
for Vasse talked about the clause possibly restricting the regulator’s ability to consider the views of other 
councils.  His amendment further restricts the regulator to considering the views of the affected local government 
and the local governments that border the area in which a field trial is to take place.  His amendment even further 
restricts the regulator to a field trial.  The amendment contradicts the statements made by the member and 
defeats his aim.  I have far more confidence in the regulator carrying out his or her work - 

Mr Masters:  She; it is currently a lady. 

Mr LOGAN:  Yes, I know that.  I am talking about the future.  I have far more confidence that the regulator, in 
carrying out his or her work, will take account of the views of all affected persons in considering an application 
for a licence to intentionally release a GMO into the environment. 

Mr MASTERS:  I draw this part of the debate to a close.  I simply advise the parliamentary secretary that I spent 
five years as a public servant.  I know full well that in some circumstances, when there is no requirement on 
public servants to do something, there is a temptation on occasions not to do something that they know should be 
done, for the sake of expediency or whatever, and the matter takes a lower priority.  I am suggesting that the 
regulator be required to seek advice from the local government bodies that are involved with or close to field 
trials.  I cannot see any problem with that amendment. 

I have specifically said “a field trial” because the only other way in which the release of a GMO into the 
environment can occur is, presumably, in a laboratory trial.  Laboratory trials will almost always occur in 
universities.  Universities are mostly known to be places of learning and research and it is, therefore, 
inappropriate for local governments whose boundaries include universities and similar research institutions to be 
advised every time a laboratory trial is proposed.  On the other hand, a field trial is something that occurs in the 
wider environment and would normally be conducted in rural Western Australia, rather than in an urban area 
such as Perth or at the Edith Cowan University campus in Bunbury.  I have specifically chosen the words “a field 
trial” and specifically suggested that this amendment be passed to force the regulator to seek advice from all the 
reasonably interested local government bodies in approving such a field trial.  

Amendment put and negatived. 
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Clause put and passed.  

Clauses 51 to 55 put and passed.  

Clause 56:  Regulator must not issue the licence unless satisfied as to risk management - 
Mr MASTERS:  Subclause (2) reads in part - 

For the purposes of subsection (1), the Regulator must have regard to the following - 

(a) if a risk assessment has been prepared under section 50 . . .  

(b) if a risk management plan has been prepared under section 50 . . . .  

Clause 50 reads in part - 

(1) Before issuing the licence, the Regulator must prepare a risk assessment and a risk 
management plan . . .  

If clause 50 requires the regulator to prepare a risk assessment and a risk management plan, why does clause 
56(2) contain the proviso “if a risk assessment plan has been prepared”?  Surely subclause (2) should 
acknowledge that under clause 50 a risk assessment plan is required to be prepared by the regulator.  

Mr LOGAN:  I am advised that on page 36 of the Bill, division 5 “Decision on licence etc.” deals with a series of 
licences, not just licences for the purpose of intentionally releasing genetically modified organisms into the 
environment.  Where that licence provides for the release of GMOs into the environment, there must be a risk 
assessment plan.  The wording in subclause (2) is therefore appropriate.   

Clause put and passed.   

Clause 57:  Other circumstances in which Regulator must not issue the licence - 
Mr MASTERS:  I move - 

Page 37, lines 23 to 25 - To delete the lines and substitute the following - 

(1) The Regulator must not issue the licence unless the Regulator has given full and due 
regard to a policy principle in force under section 21. 

The clause provides that the regulator is constrained by a policy principle in force under clause 21, which is a 
policy principle prepared by the ministerial council.  The amendment provides that the regulator must not issue 
the licence.  People in Western Australia occupy one-third of the landmass of this nation.  We are in a federation 
and as such we have given away certain powers.  In a similar way, the ministerial council has a representative 
from Western Australia who will be the minister or his or her nominee.  The State’s rights will be diminished if 
we give total power over certain aspects of gene technology to a ministerial council.  In other words, the 
ministerial council could decide that certain trials may not be held.  One of the very interesting developments 
since we last debated this Bill in August last year has been research on tomato bushes that can grow in highly 
saline water.  I do not think Western Australia will become the world’s leading tomato producer because of salt 
areas in the wheatbelt; nonetheless, if technology can cause a gene in a tomato plant to grow in highly saline 
water and if that gene could be inserted in wheat, barley, oats and fodder crops, the 20 or 30 per cent of Western 
Australia’s wheatbelt that may become salt affected over the next 50 years may remain agriculturally productive.  
I am concerned that under clause 21, the ministerial council could make a policy principle to direct that, for 
whatever reason, no crops or plants can be licensed to grow in salt-affected soils with salinity above a certain 
level.  I am hypothesising and have no idea why a policy principle would be made like that.  However, the 
bottom line is that something of great importance to Western Australia might be dismissed as unimportant by the 
ministerial council, which, I am sure the parliamentary secretary will appreciate, is dominated by eastern states 
ministers.  On numerous occasions in this place, the Treasurer has bagged the federal Government, as did the 
Treasurer in the previous Government.  They have claimed that people in Canberra do not know what happens in 
Western Australia and they see us as being light years away in our thinking.  In some cases that will be a good 
thing.  However, in many cases it could be a bad thing.  I am concerned that the ministerial council will make a 
policy principle that unfairly, unreasonably or unnecessarily restricts our ability in Western Australia - which 
covers one-third of the Australian landmass - to do things involving GMOs that we believe on available evidence 
to be fair, reasonable, safe and acceptable.  

The amendment seeks to provide that the regulator must give due regard to a policy principle, but it does not 
force the regulator to comply with the policy principle, recognising that Western Australia’s interests are 
different from those of most areas of the rest of Australia. 

Mr LOGAN:  The argument for this amendment sounds less like a practical amendment and more like a State’s 
rights argument.  I can assure the paranoid member for Vasse that the ministers on the GMO ministerial council 



Extract from Hansard 
[ASSEMBLY - Thursday, 20 June 2002] 

 p11804b-11814a 
Mr Bernie Masters; Mr John Bradshaw; Mr Fran Logan 

 [8] 

will look after his interests.  After all, they are all Labor ministers now.  I am sure that the Minister for 
Agriculture, Forestry and Fisheries is more than capable of looking after the State’s agricultural interests 
concerning GMO issues.  

I am a bit concerned about the member’s approach to the science of GMOs given that he thinks a gene for 
growing tomatoes in saline areas can be pulled out and dropped into wheat or any other product.  It is not a pull-
out and plug-in technology.  It is a question of whether it can adapt to the genetic structure of the other crops the 
member was referring to, which I am sure is a much more technical process than pulling a genetic modification 
out of one plant and putting it into another. 

The member for Vasse is concerned that the ministerial council might stop that type of experimentation taking 
place, because it suits Western Australia’s conditions, overriding Western Australia’s interests to deal with 
material such as the example he gave.  I take the member back to clause 21, which refers to the clause we are 
presently dealing with.  Clause 57(1) deals with the powers and the policy principles in force under clause 21, 
which sets out what the ministerial council can and cannot do. Clause 21 reads - 

(1) The Ministerial Council may issue policy principles in relation to the following -  

(a) ethical issues relating to dealings with GMOs; 

(aa) recognising areas, if any, designated under a law of Western Australia for the 
purpose of preserving the identity of one or both of the following - 

(i) GM crops; 

(ii) non-GM crops, 

for marketing purposes; 

(b) matters relating to dealings with GMOs prescribed by the regulations for the 
purposes of this paragraph. 

The member’s fear that the ministerial council will stop Western Australian agriculture from doing certain things 
is unfounded because the ministerial council does not have that power.  If a commonwealth ministerial council 
sets down policy principles for the entire country - remember Western Australia is represented on that council - 
it is quite appropriate that those principles be applied consistently, particularly when dealing with such 
controversial technology as genetically modified organisms.  There must be consistency between States, and 
between the States and the Commonwealth on policy principles.  That is the point of clause 57(1), and the 
Government would object to any amendment in the terms sought by the member for Vasse.  

Mr MASTERS:  I take no offence at the description thrown at me of being paranoid, so I hope the parliamentary 
secretary will not take offence if I accuse him of being naive.  The parliamentary secretary made a flippant 
comment to the effect that all the state and territory Governments are Labor, so therefore the interests of Western 
Australia will be looked after.  I suggest that in four years his worst nightmare may come true, and there may be 
only one Labor State - Western Australia, a terrible example - while all other States have converted to coalition 
Governments.  There may also still be a federal coalition Government.  Much as I admire Hon Kim Chance in 
the upper House, he would be in significant trouble under that scenario as the only Labor minister on the 
ministerial council, unlikely as that may be.  

Mr Logan:  He can look after himself.  

Mr MASTERS:  I know, but he cannot do anything about being outvoted by a majority of members who in a few 
years may all be Liberals.  The parliamentary secretary will excuse me if I accuse him of a little bit of naivety.  
We are looking not just at the short term, but at the medium and long term.  On that basis, Western Australia’s 
interests may well need to be protected by providing for the regulator not to be forced to take on board the policy 
principles that come from the ministerial council.  Instead, she must be required only to give them full and due 
regard.  I ask the parliamentary secretary to have another look at clause 21.  Subclause (3) reads - 

Regulations for the purposes of subsection (1)(b) may relate to matters other than the health and safety 
of people or the environment, but must not derogate from the health and safety of people or the 
environment. 

I hate to put this forward as a scenario, but let us say that, in two and a half years, Hon Kim Chance is the only 
Labor minister on the ministerial council.  A state election in Western Australia is three months away, and the 
Western Australian Government wants a decision from the ministerial council, but it is politically wise for the 
ministerial council, dominated by Liberals, not to give that decision.  An opportunity is created for the 
ministerial council to make political decisions.  Whether it does or does not do so is not the point.  The 
likelihood is that it will not make political decisions, but clause 57 requires the regulator to take account of a 
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ministerial council statement.  My amendment provides for discretion to be given to the regulator to allow her to 
give full and due regard to a policy principle, but also to do something that would definitely be in the interests of 
Western Australia and would not affect the environment or human health, even if the rest of the ministerial 
council did not agree with it.  I would have thought that a State such as Western Australia would want ministerial 
council policies to be guidelines rather than directions.  

Mr LOGAN:  I remind the member for Vasse that the ministerial council cannot issue a policy principle that 
conflicts with the Act.  A policy principle determining that one licence can be used for one particular crop and 
not for another would be in conflict with the Act as those licences cannot be issued.  The regulator will assess 
those matters.  I assure him that it is highly unlikely, regardless of the political composition of the ministerial 
council, that it would issue a policy principle in conflict with the Act.  The amendment proposed by the member 
for Vasse is superfluous.  

Amendment put and negatived. 

Clause put and passed. 

Clauses 58 to 62 put and passed.  

Clause 63:  Condition about informing people of obligations - 

Mr MASTERS:  Clause 63(1) makes it a condition of a licence that the licence holder inform persons covered by 
a licence of certain things.  Is it an offence for the licence holder to fail to inform any person covered by the 
licence of those things?  If it is an offence, where are the penalties and the other provisions controlling the way 
such an offence is to be dealt with?  

Mr LOGAN:  It is an offence if the licence holder has not ensured that he or she has provided information to 
other people covered by the licence.  If the member bears with me, I will tell him where that is located in the 
Bill. 

Mr MASTERS:  Later I shall move a couple of amendments to strengthen the Bill, by providing that people who 
have knowledge about the potential release of a GMO into the environment to the detriment of human safety 
“shall” inform the authorities, rather than “may” inform.  This is new technology and it has potential for 
significant impacts upon human health and the environment.  I asked this question about clause 63(1) for the 
same reason: is it an offence and, if so, what are the details?  The enforcement or deterrent side of this Bill is not 
particularly strong.   

In later amendments I propose that fines should be increased tenfold, from $6 600 to $66 000 and from $13 200 
to $132 000, to indicate just how serious are the threats posed by GMOs.  If the parliamentary secretary cannot 
find the appropriate clause, that is fine.  I am concerned in broader terms that certain aspects of this Bill are 
about as scary as a piece of wet lettuce.  It is not sending out a strong message to people involved in GMO trials, 
licensing or whatever, that they are dealing with new technology that poses serious threats. 

Mr LOGAN:  I draw the member’s attention to clause 34 of the Bill.  Clause 63 states that it is a condition of a 
licence that the licence holder must inform people covered by that licence.  Clause 34 refers to the holder 
knowingly or intentionally breaching the licence.  Failing to inform any person covered by the licence would be 
a breach of the licence, as it is a condition of the licence to inform those covered by it.  I now refer the member 
to page 23, clause 34(3), which he can dwell on, given his last statement about the penalties being about as 
effective as a piece of wet lettuce.  If a person commits a simple offence under subclause (1), that is a breach of 
the licence and the fine is $55 000 or imprisonment for two years; and if that offence is a crime, the fine is 
$220 000 or imprisonment for five years.  That is not like being slapped around the head with a piece of wet 
lettuce.  We have already dealt with this particular offence, and I put to the member for Vasse that this clause is 
very effective. 

Clause put and passed. 

Clause 64 put and passed. 

Clause 65:  Condition about additional information to be given to the Regulator - 
Mr MASTERS:  Clause 65(2) contains the word “reckless” in two paragraphs.  When we were debating this 
matter some time last year there was confusion on my part about the meaning of reckless.  Will the 
parliamentary secretary give me a clear meaning of the word, in the context of the licence holder being “reckless 
as to whether such information existed”, or “reckless as to whether such contraventions had occurred, or such 
unintended effects existed”? 
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Mr LOGAN:  The discussion about the meaning of reckless went on for about an hour and a half, until the 
explanation was accepted by the member for Vasse.  Again, it is contained on page 12 in clause 12A, and for 
further information I refer the member to my words in Hansard. 

Clause put and passed. 

Clause 66:  Person may give information to Regulator - 
Mr MASTERS:  I move -  

Page 43, line 2 - To delete “may” and substitute “shall”. 

The word “may” occurs in the first line, and the clause reads -  

A person covered by a licence may inform the Regulator if the person -  

(a) becomes aware of additional information as to any risks . . .  

(b) becomes aware of any contraventions of the licence . . .  

(c) becomes aware of any unintended effects of the dealings authorised by the licence. 
This is the first serious concern I have about a penalty that is like a slap in the face with a piece of wet lettuce.  I 
cannot see the value of clause 66, other than for basically creating an opportunity for whistleblowing, because it 
states only that a person covered by a licence may inform the regulator of certain things.  That is highly 
commendable and I do not object to it as it reads.  However, I repeat that gene technology is new; it has been 
with us for fewer than 20 years.  I am happy to say, as has been shown by events in the past year or two, that 
many of the leading scientific magazines and authorities around the world are now convinced that the dangers 
that some green groups first proposed, including Greenpeace, do not hold water.  I refer to the Institute of Public 
Affairs’ publication Review from December 2001.  An article headed “Greenpeace Resorts to Untruths - Again” 
states -  

Greenpeace has been forced, once again, to apologize for lying.   

In testimony before the New Zealand Royal Commission into Gene Technology last year, Greenpeace 
claimed that there had been a number of serious breaches of security at GM trials in New Zealand.   

Usually, Greenpeace’s claims are treated as fact by a fawning media.  This time, however, they were 
confronted by an ex-judge who demanded evidence.   

As it turned out, the only breach of security involved green activists invading and destroying a GM 
potato crop against the wishes of the regulatory authority and in breach of the law.  All the other 
claimed breaches turned out to be false.  

As a result, Greenpeace was forced to apologize for submitting false testimony to the Commission and 
to withdraw its testimony.  It was not, however, prosecuted for destroying property and retains its 
charity status in New Zealand and around the world.   

Many groups have made numerous claims about gene technology over the years.  To be honest, I still share some 
of their concerns.  Gene technology has the potential to modify organisms in ways that can pose serious risks to 
human health and to the environment.  It is for that reason that I will not vote against clause 66.   
In effect, this is a whistleblowing clause.  However, changing the word from “may” to “shall” would place the 
onus on people covered by a licence and require them to inform the Office of the Gene Technology Regulator.  
We live in a world in which responsibility is rapidly being passed from the individual to other people.  For 
example, when parents send their children to school, the behavioural problems of the children become the 
teacher’s problem, not the parent’s problem.  When people appear before the courts, they say that they 
committed offences because they came from broken homes and had a difficult childhood; therefore, it is not their 
fault.  It is time to put responsibility where it lies.  A person with a gene technology licence who becomes aware 
of information that suggests there is a risk to the health and safety of people or to the environment, or a licensee 
who becomes aware of a contravention of the licence or anything else, should inform the regulator.  By changing 
the word from “may” to “shall”, we will require the people covered by the licence to get off their backsides and 
inform the regulator of what they have found out.  This is a simple but essential request considering the dangers 
posed by this technology.  

Mr LOGAN:  The member for Vasse quite rightly said that this clause deals with people who are covered by the 
licence and informs them of what they may or may not do, as opposed to the licence holders and what they shall 
do.  The licence holders are obligated to inform the regulator of those matters.  However, people who work for 
the licence holder - that is who we are dealing with - are covered by the licence.  The clause is deliberately 
framed to say that people may provide information to the regulator when they become aware of it.  The member 
is correct in saying that this is a whistleblowing clause; that is exactly what it is.  It provides legal protection for 
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whistleblowers.  It does not bind whistleblowers to inform the regulator of certain matters.  No whistleblower 
legislation that I know of says that people must inform the authorities when they become aware of a situation.  
This clause provides legal protection for whistleblowers who are in the employ of a licence holder when they 
inform the regulator of something that is detrimental to people’s health, that contravenes the licence or that is an 
unintended dealing with the GMO.  The clause is structured deliberately in that way.  It does not bind employees 
or people who are not the licence holders.  The clause is deliberately structured in that way to show that it 
contrasts with the obligations of the licence holder.  

Mr MASTERS:  I fully understand what the parliamentary secretary said; this is a whistleblowing protection 
clause.  However, I suggest that it should cease to offer protection to whistleblowers in that sense.  Instead, it 
should go beyond the protection of whistleblowers and require - as best it can - that people, other than the licence 
holder, who become aware of a serious breach of the licence conditions come forward and tell the regulator of 
the problems.  In many cases, the licence holder - if it is a person - might be a professor of agriculture at a 
university or the chief research scientist at Monsanto Australia Ltd.  The licence holder might be a high-level 
individual, a corporation, a university or whatever.  I think it would have to be a person, but I am not certain.  
Perhaps the parliamentary secretary could clarify that.  The licence holder might visit a laboratory, a farm or a 
property in which a GMO trial is being conducted only once every six months or once a year.   

Clause 66 must be changed.  The people covered by a licence would include, for example, laboratory technicians 
and cleaners or researchers at the lower level who are involved in GMO trials or laboratory test work on a 
regular, daily, hourly or minute-by-minute basis.  They might be alerted to a risk to the health and safety of 
people or to the environment.  They might know that the licence has been contravened or that there is a likely 
unintended effect as a result of the licence being continued.  I do not believe that the Government should tell 
those people that if they choose to become whistleblowers, they will be protected by this clause.  Rather, we 
must say that there is an onus on people who become aware of problems to advise the regulator, because this is 
potentially dangerous technology.  If people choose not to come forward, they will be committing an offence, as 
the parliamentary secretary just mentioned in reference to clause 32.   

I acknowledge that changing the word from “may” to “shall” is a profound change to the legislation; however, it 
is a change for the better.  It would still offer protection to a whistleblower, but it would go far beyond that.  It 
would require that anyone who came across behaviour, knowledge or activities that pose a threat to the 
environment or to people’s health would be required to take the trouble to inform the regulator.  They would be 
protected by this clause should they do that.  However, if they did not do that, they would be committing an 
offence.  

Debate interrupted, pursuant to standing orders.  

[Continued on page 11825.] 
 


